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BRIEF OF DEFENDANTS-APPELLANTS 


SATRA CORPORATION AND SATRA CONSULTANT 
CORPORATION IN REPLY TO THE RESPONDING 
BRIEF OF PLAINTIFF-APPELLEE MARVIN STERN, 


AND 


IN RESPONSE TO STERN’S CROSS-APPEAL 


Preliminary Statement 


Introduction 


No amount of factual distortion or misstatement of the 


record can hide the basic message of Stern’s Brief 

through loud and clear. Ineredibl t ma , oteri 
contends that (a) he made no misrep tatlo 0 Sat 
as to his influence with IBM or as to the necessity o 
future services to a succes ful Satra-IBM relationship I 
yet (b) Satra, with its acknowledged expertise im the field 
of Soviet-American trade, purportedly agreed to give Ster! 
50% of potentially millions of aolluis for little, if any, time 
to be devoted by Stern for futu ervices rendered, Stern 
is saying, in essel , that he is ent th 1 to 7) rpet i yU 


\ 


of revenues from all future Satra-IBM consulting agre 


ments in return for little or no futw ervices rendered, 
Kay he it from stern Lo SCORN onl halt i loat stern 
also claims that | il part hip, joint venture agree 


ment with Satra, although designed to allow Satra to be 


reimbursed for expenses, provides that (a) Satra is not t 


be reimbursed for the hundreds of thousands of dollars of 
expenses it incurred to service the 1971 IBM Agreement 
and (b) Stern is to re ve on of all moneys owed by 


rer 
IBM to Satra under the 1973 IBM Agreement without any 
deductions for expenses, leaving Satra sim lary unreim 
bursed for all expenses incurred to service that agree 
ment. 

Indeed, Stern’s avariciousness is made clear Dy Ni 
Brief, for he changes with chameleon-like quality from th 
li y white of innocence to the green ot U.S. eurre hey as hi 


claims reveal themselves to be more and more implau ‘ble. 


ARGUMENT 
POINT I 


The District Court’s Confusing Instructions to the 
Jury on the New York Law of Rescission Constitute 
Prejudicial Error and Require a Reversal of the Judg- 


ment. 
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A. Failure to Instruct a Jury on the Law of Innocent 


Misrepresentation Constitutes Reversible Error. 
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B. Taken as a Whole, the District Court’s Instructions 
to the Jury Were Not Fair and Accurate. 
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C. The Issue of Reliance Does Not Transform the District 


Court’s Prejudicial Error into Harmless Error. 
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1. Stern Has Failed to Preserve a “Sufficiency 


of the Evidence’ Argument on Appeal. 


2. On the Merits, There Was Sufficient Evidence 


to Send the Issue of Reliance to the Jury. 


—————$$ 


POINT II 


The District Court Improperly Construed the Stern- 
Satra Agreement by Finding That Satra Intendcu to 
Go Unreimbursed for Substantial Expenses - curred 
During Its Equal Partnership Arrangement with Stern. 


A. Stern Has Incorrectly Described the Standards 


Controlling the Determination of This Issue. 


( ' ' “~f 1) 


I. The Jury Verdict Did Not Determine 
the Operation of the Expense Schedule. 


was foreclosed by the jury verdict must therefore be 
rejected.’’ (Emphasis in original.) (355A) 

Stern did not appeal this finding (Notice of Cross- 
Appeal), yet he argues on four different occasions im 
Point II of his Brief that the jury verdict is binding as to 
the application of the Expense Schedule. Stern should not 
be permitted to cloak himself with the protection of a non- 


dispositive jury verdict. 


2. This Court Is Free of the “Clearly Erroneous” 
Test in Reviewing the Construction of the 
Stern-Satra Agreement. 


The construction of a contract, involving questions of 
law and-mixed questions of law and fact, is not a finding 
of fact within the meaning of Rule 52 of the FRCP. An 
appellate court is therefore not burdened by the ‘*clearly 
erroneous’? test as set forth in that Rule when reviewing 
a lower court’s construction of a contract. Stamicarbon, 
NV. v. American Cyanamid Company, 506 F.2d 532, 537 
(2d Cir. 1974); University Hills, Inc. v. Patton, 427 F.2d 
1094, 1099 (6th Cir. 1970); Eddy Prudence Bonds Cor- 
poration, 165 F.2d 157, 163 (2d Cir. ‘947). It is therefore 
proper, and indeed necessary, for thas Court to proceed 


on its own interpretation of the Stern-Satra Agreement. 


B. The Findings of the District Court That Expenses 
Are to Be Deducted on a Non-Cumulative, Pro Rata 
Basis Violate Both the Language and a Reasonable 
Construction of the Written Agreement. 


Stern, apparently recognizing that the language of a 
written contract is controlling, claims the District Court 
did not iguore the pertinent language of the Stern-Satra 
Agreement and ‘‘teok into consideration all its parts’’ 


(Stern’s Brief, p. 33). Stern does not, and cannot, refer 


to anything in the District Court’s opinion which supports 
his conclusion, for not once did the District Court diseuss 
the language of the agreement in construing its terms. 


(See Main Brief, pp. 22-24) 


Also contrary to Stern’s assertions, the District Court 


did not make any finding as to the reasonableness of it 


construction of the Stern-Satra Agreement, nor is Satra 


] 


asking this Court to redraft the contract on the grounds of 


reasonableness.’’* Satra claims only that the element 


of reasonabicness is relevant in determining the parties’ 
original intent (Main Brief, pp. 27-30). This Court should 
consider whether it is reasonable to expect that a party 
entering into an agreement designed to provide for its re- 
imbursement of expenses would intentionally relinquish 
such reimbursement during all years in which no revenues 
were received, particularly when it fully expected that 
revenues would not be received for several years ( (2A; 
706A). If the Court finds this result to be unreasonable, 
it should reverse the Distriet Court’s fine ings and hold that 
expenses are to be deducted on a cumulative, off-the-top 


** 


basis. 


* This is si o St f H lott’s testimony on 

page 19 of his Briet It is absolutely false that on September 3, 
171, Mott acknowledged he was t1 hange the terms of 

ti er be more reasonable, 

mony is completely to tl ontrary (482-83A). 

ibit 3 (100-03) at trial to prove its actual 

servicing the 1971 IBM agreement and to dem- 

ible ss of the str ultimate ly adopted 

(a construction whicl ill require Satra to g 

$100,000 expended over two irs in servicing the 

Stern's objection to the exhibit on the grounds 

iteriality, it was agreed | ill to defer considera 

ses subject to Satra’s proffer on that point and 

further ¢ 1 later time if the District 

73-79). Co to Stern’s assertion, there 

hat Sat Was > to prove its actual, vere 

that the figures on Exhibit 3 did not accurately 


xpenses. And as the District Court did not request 
further information on the subject, the conclusion to be drawn is 
thac it did not test the reasonableness of its construction in the light 
of reality. 
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POINT Iil 


Stern Has Not Successfully Demonstrated That the 


1973 IBM Agreement Is a Renewal of the 1971 IBM 
Agreement. 

Stern has once again incorrectly identified the ‘‘clearly 
erroneous”’ test as the applicable standard governing this 
Court’s review of whether the 1973 IBM Agreement 1s a 
renewal of the 1971 IBM Agreement. As Satra claims 
that improper legal standards were utilized by the District 
Court in determining this question, the Court of Appeals 
is not bound by the ‘‘clearly erroneous’’ test in re viewing 
the District Court’s action. Main Brief, pp. 51-59; Mamiye 
Bros. v. Barber Steamship Lines, Inc., 360 F.2d 774 (2d 
Cir. 1966), cert. denied, 3885 U.S. 835 (1966). 

Having disposed of this preliminary matter, Satra ne¢ d 
only point out that Stern, by not confining himself to the 
terms of the two IBM agreements and by referring to evi 
dence outside those agreements, has fallen into the same 
trap and has made the same errors of law as did the District 
Court in discussing whether the 1973 IBM Agreement was 
a renewal of the 1971 IBM Agreement. In fact, Stern’s 
two-page treatment of this entire issue (Stern’s Brief, 
pp. 387-388) is little more than a tx hash of the District Court’s 
statements.* As demonstrated by Satra’s Main Brief (pp. 
31-39), the District Court’s findings on this point should be 


revel sed. 


* Stern, in essence, defends the District Cor 
test and simply claims that the case 
are “inapposite” as relating ot ly to real estate brokers and to 
tory rent-controlled leases Stern’s first distinction is 
correct (see, In re Hecht's Estate, 138 Mi 378, 245 
(Surr. Ct. N.Y. Co. 1930] ) ; the second cannot be gl 
cases, and neither ( ] hi ‘ : 


1 
case at bar. 


15 
POINT IV 


The District Court Was Correct in Finding That the 
Stern-Satra Agreement Required the Deduction of Ex- 
penses from All Payments Made Under the 1973 IBM 
Agreement.* 

As part of his cross-ap} eal, Stern argues that the Dis 


trict Court erred in finding he ts entitled to one-half of 


the $9,350 and $16,667 monthly payments Satra receives 
under the 1973 IBM Agreement after the deduction of 


penses according to the lixpens Schedule. He bases his 


claim on the provision of the Stern-Satra Agreement that 


‘In alternate one (1) any retainers received wil 
divided 50-50. Other Income as above schedule.’”’ 


(E9), 


and claims that the intention of the parties was to melde 
both the $9,350 and $16,667 payments W thin th scope of 


that clause. Stern is saying, in effect, that while Satra 


shall go forever unreimbursed for its expenses (Tor the 
1973 IBM Agreement provides for no other specific revenue 
than the payments of $9,350 and $16,667), Stern will make 
as pure profit one-half of all incoming sums. The absurdity 


of this contention was rightly rejected by the Distriet Court, 


and its findings should be affirmed. 


A. Stern Has Waived His Right to Claim One-Half of 
the $16,667 Monthly Payments Free of Expenses. 


This Court is precluded from reviewing Whether ex 
penses are to be deducted from the $16,667 payments be 


cause of Stern’s failure to specify that issue m both his 
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B. The Purpose of the “Retainer Clause” 
at the Foot of the Expense Schedule 


There ts no nut Q na 
T r T ereeme! } 
IBM as reflect 1973 | ort 
lang ve of the st Ss \oy 
definition of thie rad ! i ' i ' 


surrounding tl ( ( of t handwt 

, ; 

clause ind t ! of the $9.250 and $ 

pavinents 1 rs | i IBM \o 
\fter 1 ‘ | ne 


‘¢retainer clause,’’ and that such clause 

an tmmedute eash-on-the-barrethead J i 

and not to periodic, 01 ! ivment \ 
$16,667 payment ere periodic pavments 4 
and services rendered, the District Court 


18 


C. Expenses Should Be Deducted from the $9,350 
Monthly Payments Prior to Distribution to Stern. 
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D. Expenses Should Be Deducted from the $16,667 
Monthly Payments Prior to Distribution to Stern. 
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POINT V 


The District Court Properly Held That Mitigation 
of Damages Is Applicable to This Action, and Satra 
Has Sustained Its Burden of Proof on That Issue. 


stern, are nye that e had to devote little if any time 
in pertor ng der tl Stern-Satra As nent, ¢ ms 
that the District Court erred in holding that the theory 
orn ivation ot da i I Cal te s case, and 
(b) Satra has istained its | rden of pro fon tl factual 


elements required to be shown in connection with the theory 
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A. Under New York Law, Mitigation of Damages Is an 
Appropriate Theory to Be Applied to This Case. 
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The Facts of Record Require Mitigation to Be Applied 
in This Case, and Satra Has Met Its Burder of Proof. 


Conclusion 


